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(Case called.) 


MR. 

MR. 

CLERK: 

government would call 
Montagne. 

THE CLERK: 


we have an 


proceed? 


THE COURT: 
SAMUEL kt ¥ 
interpreter. 
THE COURT: 
THE 
THE COURT: 
THE 
into Spanish. 


THE COURT: 


INTERPRETER: 


COURT: 


INTE 


SOUTHERN O'S: > 


¢oO ¥ 


6 


2@ : _ \ 


BATCHELDER: 
MEYERS : 
All 


BATCHELDER: 


interpreter, a Mr. 


ONS 


INTERPR 


rer 
beak ER : 


IRTERPRCTER * i 


RPRUTE! 


Ready for the 


qovernnent. 


Defendant is ready. 


sides ready. 


Your Honor, at this time the 


their first witness, Special Agent 


Before we proceed, I understand 


Samuel Alfonso. 


Do you wish the interpreter sworn before we 


Yes. 
was sworn as Spanish 
Have you talked with the defendant? 
No, sir. 
How 


go you know what language he 


was told I should translate 


Does he understand you? 


Yes, sir. 


You understand him? 


Yes, sir. 
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language are you speaking? 


What 
Spanish. 

a witness 

by the Government, hei first duly sworn, testified 
as follows: 
MR. BATCHELDER: May T vroceed, your fonor? 
THE COURT: I assimed you called the witness. 
DIRECT EXAMINATION 


BY MR. BATCHELDER: 


I have your occupation, please? 
A I am a s:ecial agent with the Drug Enforcement 
administration. 
Q How long have you been a special agent? 
A Approximately three years. 
@) Calling your attention to the week of April 17th, 


1974, did you have occasion to meet a California informant 


Yes, iI did. 
Would you clease tell us what transpired? 
This California informant tole me that 
there was a man namec Hugo Giving at 1505 Grand Concourse 


in the Bronx, New York and that this Hugo was a cocaine 


dealer who sold 1/8 and 1/4 kilogram cuantitie: f cocaine. 


he qive you anv other 
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fontagne-direct 
a Negro male approximately 
five foot seven or eight and approximately thirty-three 
old, thirty. 
Q Did he give you any indication as to when the 
defendant would leave the apartment? 


A He said he leaves the apartment almost every 


night with some cocaine, possibly an eighth of a kilogram 


of cocaine. 

12) Has this informant previously given you reliable 
information? 

A Yes. This informant had provided information 
which led to the arrest and conviction of two other per- 
sons. 

Q Now, calling your attention to April 17, 1974, 


at about 10 n.m., would you please tell the Court what hap- 


pened on thatevening? 

A At approximately 10 p.m. on April ]7th, myself, 
special agent Mike Levine and Er io Garcia and this 
inforrant initiated surveillance at 1595 Grand Concourse. 

At approximately 10:30 p.m. on the sane day, 
rhe informant identified this man as leaving the building. 
At that point we followed this man down west on 172nd 


Street where he got in*> a car. We saw him setting into 


a ear, ‘t this point we arrested him by identifying 
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Montagne-direct 
ourselves and placing the man under arrest. 


r@) Aili £4iqgnt; 


A At this time, his rights were read to him in 
Spanish by Special Agent Levine and we took a Llama .38 
caliber pistol from him and a key case which was later 
found to contain approximately a gram of cocaine. At 


this point I went through the defendint's wallet and 


‘ as - 3 - 
identified him’ Hugo Molina Perez and I also found out 


thet he lived at 1505 Grand Concourse. 

I asked him what apartment and he said 4-J. 

At this point I asked him if there were any 
narcotics in his apartment. and he said there was. 

At this point we put him back in the car. We 
advised him that he was not required to let us go up and 
get these narcotics or to search his apartment but he said 
that he would. We made sure that he understood this 
right and he told us that he understood this right. 

Q Did you or did one of vour fellow agents give 
him this richt in Spanish or English or both? 

In Spanish and English. 


Did he state at that time that hewderstood 


I spoke to him at that time then and he did 


understand Enqlish. 
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Montagne-direct 

What happened next, please? 

A At that point he got in the government vehicle, 
myself, Agent Levine and Hugo Molina Perez. We went back 
to 1505 Grand Concourse. 

We went to Apartment 4-J. We went inside, 
Hugo Molina Perez took us to the refrigerator where he 
indicated the cocaine was. He opened the refrigerator and he 
said, "In the drawer there." 

It was in the door in the side of the re- 
frigerator and he motioned with his head that it was 
there. At that poi»ot I removed approximately 8 grams of 
cocaine in a plastic vial. 


0) Now, at the time you arrested him and obtained 


his oral consent to go to Apartment 4-J, did you have in 


your possession at that time a written consent form? 

A No, I didtt because we didn't have the form 
with us at that time. 

9 All right. What happened after you found 

cocaine and the additional weapon? 

A Okay. Well, we went to the apartment. We found 
the cocaine. We then proceeded to search the apartment 
and we found a .38 caliber Smith & Wesson revolver and 
about $6,480, $500 of which we had taken off Mr. Molina 


and a smali scale. 
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Montagne-direct 
Now, I showyou -- 
MR. BATCHELDER: Mr. Clerk, would you please 
mark this as Government's Exhibit 1 for identification. 
(Governmer t's Exhibit 1 was marked for 
identification.) 
MR. BATCHELDER: Would you please mark this as 
Government's Exhibits 2 and 3 for identification. 
(Government's Exhibits 2 and 3 were marked 
for identification. ) 


Q I show you what has been marked as Government's 


Exhibit 1 for identification and ask you if you recollect 


that, please. 
A Yes, I do. This is the Llama .38 caliber 
pistol which was taken . 
THE COURT: What pistol? 
THE WITNESS: Llama is the brand name, 
it is .38 caliber automatic nistol which was taken from 
Mr. Molina at the time of his arrest. Also included 
is a magazine full of ammunition. 
Q Do you recollect whether that magazine was 
on fire at the time you picked that weanon up. 


A The magazine with the ammunition was in the 


Piqht. rf the wnapon on safety or on fire; do 
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ambr Montagne-direct 
vou recollect? 
A XY don't recall. 
Fine. 
MR. BATCHELDER: Jould you please mark these 
as 4, 5 and 6 for identification. 
(Government's Exhibits 4, 5 and 6 were marked 
for identification.) 

.@) I show you what has been marked as Government's 
Exhibits 2 and 3 for identification and ask if you can 
recognize those, please. 

A Yes. 


Exhibit 2 is the bill in which was contained 


approximately a gram of cocaine which was located in a key 


case which was taken from Mr. Molina at the time of his ar- 
rest. 

¢) Fine. And Exhibit 3, please2 

A Exhibit 3 is the vial of cocaine which was 
taken from Mr. Molina in a refrigerator. 

19) I show you what has been marked as Government's 
Exhibit 4 and ask if you can recognize that, please. 

A Yes, this is the .38 caliber Smith & Wesson 
revolver which was taken from Mr. Molina's apartment. 

9) I show you what appears tobe a sum of money 
marked as Government's Exhibit 5 a: sk if you 


can recog~ 
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Montagqne-direct 
please? 
A Yes, this is the $6,480 that was taken from 
Mr. Molina's apartment. 
Q ow you what has been marked as Government's 


Exhibit 6 and ask if you can recognize that, please? 


A Yes, this is the scale which was taken from 


Mr. Molina's apartment. 


@) Fine. Now, subsequent to departing the apart- 


A Yes, we had gone to DEA headquarters. 


9) Will you please tell the Court what happened 


when you arrived at DEA headquarters? 
A At DEA headquarters, Mr. Molina signed the 
consent to search form for the search of his apartment. 


THE COURT: Didyou say signed the consent to 


did you have occasion to qc to DFA headquarters? 


search? 
Yes, your. Honor. 
COURT: Read the answer buck, Mr. Reporter. 

(Record read.) 

THE COURT: I thought his name was Perez? 

THE WITNESS: Your Honor, I think he uses the 
name Molina, Perez being his mother's name. 

THE COURT: In any event, you are referring 


to the defendant? 
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Montagne-direct 
THE WITNESS: Yes, your Honor. 
MR. BATCHELDER: Can we have that marked, please, 
(Government's Exhibit 7 was marked for 


identification.) 


MR. MEYERS: The defendant concedes his signatur 
on this exhibit. Beyond that we make no further ad- 
mission or concesziion. 

Q I show you what has been marked as Government's 
Exhibit 7 for identification and ask if you can recognize 
that, please. 

A Yes. This is a copy of the consent to search 

which was siqned by Mr. Molina. 


.@) You were present when that was executed, were 


you not? 


A Yes, I was. 

Q Do you recollect whether that was read to the 
defendant in Spanish or was it solely in English? 

A It was read to him in Spanish by Special Agent 
Levine. 

Q Now, at any time during the course of the arrest 
or at Druq Enforcement Administration headquarters, did 
you ever moke any threats to the defendant? 


A No. 


ra) Was your weapon unleached at the time you appre- 
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hended the defendant? 
A Pt that time I apprehended him, yes. 
Do you recollect with anv deqree of certainty 
whether you then placed it away or what did you do? 
A Once he was handcuffed I put my we 


2apon away. 


Q Did you abuse the defendant or strike him in any 


A No. 

Q Did you detain him -- can you tell the Court 
approximately how long it took you from the time you appre- 
hended the defendant until the time he was lodged in the 
Federal House of Detention? 


A It was approximately two hours. 
gs 


Q Rbhout two hours. Were you present at the time the 


defendant was mterrogated in the United States Attorney's 


A Yes, 


.@) And do you recollect with any degree of certainty 


whether the defendant made certain admissions during the 
course of that interrogation? 

A At that time he admitted that the cocaine that 
was found in his refrigerator was his and that he had taken 


us there and given itto us. 


Q Do you recollect whether he ever stated that he 
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ambr Montagqne-direct iZ 
didn't have to let them search his apartment but that he 
had signed the consent? 

A He also stated thot he understood that we 


explained his rights to have his apartment searched 


and that he alowed us to search it anyhow. 


Q Did he also state that he understood everything 


you said in English and in Spanish to him? 
he did. 
MR. BATCHELDER: Your Honor, at this time the 
government would introduce Government's Exhibits 1 through 
7 into evidence. 


THE COURT: Show the exhibits to counsel. 


MR. BATCHELDER: I have, your Honor. 
MR. MEYERS: Your Honor, the defendant 


objects on the grounds that the items offered in evidence we 


an illegal arrest and illegal search and 


THE COURT: Overruled, 

(Government's Exhibits 1 through 7 inclusive 
for identification were received in evidence.) 

MR. BATCHELDER: The government has no further 


questions of this witness. 


THE COURT: Counsel for the defendant? 
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1 } ambr Montaqne=cross 
‘ 9 | CROSS EXAMINATION 
| 
3 || BY MR. MEYERS: 
! 
fe 4 pt 44 Q Hid you testify before the grand jury that 
/ Pi, bane i 
5 | handed out the indictment in this particular case? 
i 
3 6 | You had? 
| ~~ 
7 | A Yes. 
8 | MR. MEYERS: May I have a copy of his grand 
} 
9 |; jury minutes, Mr. Batchelder? 
| 
10 |i THE WITNESS: 2 am net eartain if I did'-or 
i 
®. ! eae ° 
11 {| Special Agent Garcia did. 
| 
12 | MR. MEYERS: Your Honor, may we have a few 


minutes to look at the testimony. 


(Pause.)} 


15 |i MR. MEYERS: Thank you, your Honor’. 
16 | Q Agent Montagne, when for the first time during 


the week of April 17th 


of 1974, did you first receive any 


communication from the 


informant that you have referred to? 


19 | A During the week of April 17th, 1 spoke to the 


informant many times and I am not certain which time. 


21 |; 9 Had you received any word from the informant 


pertaining tothe defendant Perez as early as April-.10th 


of 1974? 


94 | A Yes. 


25 | a “9 that between April 10th of 1974 and 
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ambr Montagne-cross 14 
April 17th, you had received all the information that 
you have testified to which created a surveillance 
of Mr. Perez on April 17; is that right? 

A Yes. 

Q Between April 10th of 1974 and the evening of 
April 17th, 1974, did you or any of the other agents make 
any attempt whatsoever to secure either an arrest warrant 
or a search warrant pertaining to Mr. Perez? 

A No. 

@) Between April 10th of 1974 and the evening of 
April 17, 1974, did you have in your possession sufficient 
information in your opinion to have secured a search war- 
rant of the apartment occupied by Mr. Perez? 


A Not until we saw Mr. Perez leave the building. 


@) Are you Saving that that was the only thing that 


was lacking which would have enabled you to secure a search 
warrant, that is the physical leaving of Mr. Perez on 
the evening of April 17th from the apartment; is that the 
point? 

MR. BATCHELDER: Objection, your Honor, it calls 
for a leyal conclusion on bchalf of the witness. 

THE COURT: I will sustain it as to form. 

I see. 


Now, in relation to this informant, had you 
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wtilizged his information prior to April 10th of 1974 
on any other occasion? 
j i Yes, Sir. 


Q What was the last occasion, timewise, prior to 


| 
6 | April 10, 1974 that you had last either been in touch 
7 | with or had utilized any information that 1ad been supplied 
8 to you by this informant pertaining to anything pertaining 
9 | to narcotics? 
10 | A TI believe it was approximately six weeks before 
11 | Mr. Molina'ts arrest. 


2 i Q Two weeks ago? 


13 | A Two weeks before that this informant had 


supplied information which led to the arrest and con- 


viction of two other men. 


Now, after that I talked to the informant 


at various times before, you know, Mr. Molina was arrested. 


ig | I am not certain how many times. 


19 |. Q On how many other occasions prior to April 10th, 


1974, had you or the other agents utilized any information 


informant 


supplied hy your pertaining to any narcotic 
it . ‘ * . 

| transactions? Or was that the only isolated transaction 
i 

{ 


that you speak about? 


That is the only one, yes. 


So, it, it was about two weeks 
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ambr Montaqne-cross 16 
prior to April lOth that you received some information 
fremthis informant. Did it pertain at all to Mr. Peres 
or was it an entirely different matter? 

A That information happened to be a 
Matter, yes. 

Q What was the outcome of the information that had 
been supplied to you by this informant on this isolated 
transaction that you speak about? 

A It led tothe arrest and conviction of two men 
for possession of narcotics. 

.@) Now, had you paid this particular informant 
for theirinformation? 

their particular information on this other 
instance, no, I don't believe he was paid. 


QO Now, Agent Montagne, the information that you 


received what vou referred to as an informant pertaining 


to Mr. Perez, isn't it a fact that that was merely an 
anonymous call that you received and that the individual 
was not an informant? 
MR. BATCHELDER: Objection, your Honor, he has 
already testified as to where he got the information from. 
THE COURT: This is cross examination, 
he has a right to ask him, does he not? Simply because 


ne said he reeerived it from an informant -- 
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MR. BATCHELDER: Then I would object to 
a fact that it is anonymous... 
can answer that. 
A This is not an anonymous call. This informant 
had vrovided previously reliable information. 


2) On that one isolated occasion, isn't that so? 


you base the reliability of this information 
informant was concerned, solely on the 
isolated instance that you have referred to that you Say 
occurred prior to April lOth of 1974? 
A Yes. His reliability was largely based on this 
previous arrest of these other two men. 
Q Now, have you ever heard of Mr. Perez prior to 
April bO0, L974? 
A His an aS mentioned to me by the informant 
prior to that once or 
Q That is during the week of April 10th to 17th; 
830? 


His name was mentioned to me prior to that week 


QO Now, other than what yon had been informed by 


the informant, you had no indenendent knowledge whatsoever, 


did you, of anything pertaining, personal knowledge, 
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ambr Montagne-cross 
independent of what had been informed to you by the 
informant as to the activities, if any, of Mr. Perez; isn't 
that so? 

A That is 

QO You were rolying solely on the information that 
had heen conveyed to you by the informant? 

A That is right. 


QO On April 17, 1974 at approximately what time 


did you first approach the apartment 1505 Grand Concourse 
in the Borough of the Bronx? 

At approximately 10 p.m. 

And you were in the company of whom at that 


particular time? 


A Special agents, Garcia, Levine and the informant. 


How were you 


Casually. 


Q You were not 2ssedin anything that would 


identify you as being an officer, were you? 


No. 

Ware you using an unmarked car? 

Yes. 

How many were in that particular car? 

Special Agent Levine and I were in one car and 


Special Agent Garcia and the informent were in another 
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0 Now, you got to the apartment at 1505 Grand 
Course at or about 10 p.m. that evening; 16 that right? 

A yes. 

0 You remained there until what time until you 
first saw Mr. Perez leave the apartment? 

A Approximately 10:30. 

@) There did come a time at or about 10:30 p.m. 


when you saw a gentleman leave the anartment, is that 


.@) You didn't know who he was, did you Of your 
own knowledge? 
A Just from the description that the informant 
had given us. 
Q Was the informant in same car that you were? 
A He was in aother car tk we had sadio communi- 


cation. 


©) Where was this radio car in which the informant 


was in relation to the car you were situated in? 


A Parked directly across the street from the 


trance of 1505 Grand Concourse was this other car and my 


car was on Grand Concourse and north of 1505 Grand Con- 


course. 
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Now, you saw the defendant leave the apartment 
1505 and when you saw him leave, first, do you recall 
how was he dressed? Did he wear an overcoat? 
A i don*t recall. 


At what point did you learn that this was the 


A Agent Garcia contacted us on the radio. 
Q The radio was in this car which was on the 
opposite side of the street; is that riqht? 
A Yes. 
Q When you spoke to the informant some time around 
April 10th of 1974, did he tell you what Mr. Perez was 
accustomed to do or what he was going to go that particular 
evening on April 17th, 1974? 
A He told us what he usually did. 
What he used to do. 
MR. BATCHELDER: Objection. As to what he 
your Honor. He testified what he usually did. 


Did this informant tell you that on the evening 


of April 17, 1974, that Mr. Perez would have on his person 


cocaine which he intended to sell or distribute? 
A The informant told us that he would have co- 


caine: that he was intendina to distribute. 


SOUTHERN O15: ~ICT COURT REPORTERS. US. COURTHOUSE 


‘ : e . 
* AP rs a a * * 
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My question to you, Agent: Did he tell you that 


;that's what would occur or what he had been accustomed to 


doing? 
THE COURT: The witness answered your question 
very directly before. 


MR. MEYERS: Fine. 


Now, as Mr. Perez left the apartment, where did 


A He left the front door of 1505 Grand Concourse 
and he walked west on 172 Street to Wythe Street. His car 
was parked near the intersection of 172nd and Wythe Street. 

THE COURT: White Street? 
THE WITNESS: W-y-t-h-e. 

12] Approximately how far was 172nd Street and Wythe 
Avenue from the apartment 1505 Grand Concourse? 

A About a block. 

(a) Would you say that the ~- Mr. Perez was walking 
at a normal aqaite towards what? Towards his automobile? 
A Yes. 

Wnat did you do, did you follow him? 


Yes. We followed him ~-- yes, we followed 


Did the car in which the informant was located 


fallow Mr. Perez? 
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A The informant was dropped off the other car and 
then Special Agent Garcia joined us to arrest Mr. Molina. 

@) Did the informant at all accompany any of the 
ascents to 172nd and Wythe Avenue? 

A No. 

(@) The only identification made by the informant 
was at the moment as Mr. Perez was leaving the apartment 
1505 Grand Concourse; isthat so? 

A He pointed Mr. Molina ovt to Agent Garcia. 

Q That is through this radiOcommunication? 

A No. The informant was with Agent Garcia. 


Q All right. Now when Mr. Perez reached the 


intersection or corner of 172nd Street and Wythe Avenue in 


the Bronx, what,if anything,occurred there? Did he get 
into his car? 

A He did get into his car, yes. 

2) Had he started the car? 

A I don't believe it was started yet. No. 

a) Vilas there anybody else in the car with him at 
that particular time? 

ra No. 

ra) What did you do, that is insofar as the car that 
you were driving? 


A Myself and Agent Levine were in another car. 
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We drove up alongside Mr. Molina and place him under ar- 
rest: identified ourselves and placed him under arrest. 

0 Ts it a fair statement to make, Agent Montagne, r 
that as you drove your car and came alongside of the car 
of Mr. Perez, that at that particular point, Mr. Perez' 
movements were restained? He was in custody, wasn't he? 
He couldn't qo anywhere, could he? 

A He wasn't in custody until we identified our- 
selves and placed him under arrest. 

Q Well, you left your car. Did any of the agents : 
including yourself draw their gun as you left your car? 


A As wo arrested Mr. Perez, we had drawn our guns, 


Q And approximately how much time elapsed from 


the point that Mr. Perez entered the car up to the point 


that you placed him under arrest? Was it a matter of 
seconds? 


A I would say about a minute. 


Q This was a dark area, wasn't it, at 


night, at 172nd Street and Wythe Avenue? 


A Yes. 


@) You were concerned with whether or not Mr. 


Perez might or might not be carrying a gun; isn't that so? 


Yes. 
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@) Isn't it a fact that all of the agents drew 
their guns at the time they approached this automobile? 
A is is true, yes. 
@) Pardon, I didn't get the answer. 
A Yes. 
Q How many agents had their quns drawn at this 
particular point, three? 
A Myself and Agent Levine. 
Q The first thing vou did was order him out the car; 
is that riqht? 
A 
@) you place handcuffs on him at that particular 
point? 
No. 


At what particular point did ya: place handcuffs 


on Mr. Perez? 


After I had searched him and taken the gun 
from him. 
0 And in order to getthe qin, where was this gun 
located? 
A It was in his belt, right here. 
Q Did you have to reach into the inner portion 
of his coat pocket in order to qet it? 


In his coat pocket? IT believe it. was right 
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here. don't know whether it was in his coat pocket or 
what. just fe it there and pulled it out. 
Was he being searched while he was outside the car? 
Yes 
@) Had you turned his face toward the car and told 
him to hold his hands up? 
A No, I told him to put his hands on the car. 
0 The three agents were surrounding him at that 
particular point? 
A Yes. 
Q Were there guns drawn? 
A Until we put handcuffs on Mr. Molina our guns 
were drawn. 
Q When you found the gun, was it at a particular 
point that you then placed the handcuffs on Mr. Perez? 
A Yes. 


Q In which way did you place them, around his 


Yes. 
Then did you continue to search Mr. Perez’ 
person? 
A Yes. 


And what did you find? 


We found key case, which was found to contain 
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approximately a gram of cocaine. 
Q Where did you findthat key case? 
A I believe it was in his hand, I'm not sure or 
in his coat pocket. 
QO That key case was a closed key case; wasn't it? 
Yes. 
One that snapped on? 


One that what, sir? 


(Defendants' Exhibit A was marked for 
identification.) 
@) Agent Montagne, I show you Defendant Perez' 


Exhibit marked A for identification and ask ymif this is 


the type of key case that you took into your possession 


from Mr. Perez? 
A Yes, it is the same type. 
MR. MEYERS: Your Honer, Defendant Perez offers 
Defendant's Exhibit A. 
Mk. BATCHELDER: No objection, your Honor. 
(Defendant's Exhibit A for identification was 
received 
@) Now, Agent Montagne, at the time that you took 
this key case into your possession, was it zippered, was it 


locked at that particular point? 
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2 | A LL don't -recai ts. 
3 | a) What did you do with it? Did you automatically 
{ \ 
4 | put it into your pocket after you took it from Mr. Perez? 
5 A IT had it. in my hand and I believe I put it into 
6 my pocket. 
i » 
|| Q You say you examined the content of that 
| 
8 particular key case at that particular point? : 
9 | A Not at that point. Just his keys. The 
10 |} ¢ . - ¢. 
cocaine was found later at DEA headquarters. 
h || Q In what portion of the key case was the 


$5 bill 
A 


but it was 


| | Q 


A 


Q 
opened the 
20 | A 
t@) 


$5-bill? 


A 


Q 


located? 


you took the key case into your possession? 


I think it was stuck right under this flap, 


bulging out. 


It wasn't visible to view, was it, at the time 


Well -- 


You couldn't see it visibly at that point if you 


key case? 


T£ LY had opened it? 


Assume you had opened it, could you have seen the 


Yes, 


Wasn't it located inside the -- 


Tt was stuck just inside this flap here. 
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i 9) 


Q This was a little piece sticking out, is that wha 
you are saying? 

A It was so big, you would be able to see it by 
looking at it like this. 

@) Did you take anything else from Mr. Perez 
during the course of that personal search at the scene 
of the arrest? 

A His wallet. 

Q Did you take any notebook from Mr. Perez at that 
point of telephone numbers? 

A X don't recall. 

Q Did you make an inventory of what you had taken 


from Mr. Perez? 


A Yes. 

Q Doyou have such an inventory? 

A Yes. ; 
@) Who has that at the present time? 

A I believe Agent Garcia would have it. 

.@) If you did take a telephone book from Mr. 


Perez at the point of che arrest, do you know whether or 
not any calls were ever made to any of the names indicated 
in that particular telennone book? 

MR. BATCHELDER: Objection as irrelevant. 

THE COURT: Cb3ection sustained. 
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Q Now, you say there was a $5 bill in the 
key case; correct? 
Yes. 


And was there any cocaine imbedded within this 


Yes, there was. 
This cocaine that was in the $5 bill, was it in 
a little bag or was it loose and then wrapped with this 
$5 bili? 
A It was loose in the $5 bill. 
OQ In other words, there was no other wrapping or 
little plastic bag which contained this .97 
cocaine; isn’t that right? 
A That is right. 
Q All you found in this search of-Mr. Perez' 
person was the .97 grams of cocaine which you said was 
in loose form in the $5 bill in the key ease, isn't that 
so? 
That ls riqht. 
Q Isn't 1t a fact, Agent Montagne, that you never 
discovered that particular $5 bill with this cocaine 
until you had taken Mr. Perez down to the FBI headquarters 
for processing? 


A Sir, it is the Druy Enforcement Administration. 
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don't hear you. 
is the Drug Enforcement Administration 
headquarters for processing and that is when we found it. 
never observed this $5 bill with cocaine in 
in the key case at the point of arrest and it didn't come 
to your attention until some time thereafter when Mr. 
Perez was being processed down the FBI headquarters; isn't 
that so? 
A That's so. 
Q What you are saying you took the key case 
from Mr. Perez at the scene of the arrest and you found 
the $5 bill with cocaine is not correct: isn't that cor= 
rect? 
A I said the cocaine was found in the key case, 
not at the time of the arrest. 
(@) When was it discovered? 
At the time his orocess at DFA headquarters. 
Q At the time you made the arrest, you were 
not aware of the fact, were you, that Mr. Perez was carry- 
ing any cocaine; isn't that so? 
A That's true. 


9 All you knew was that he had a gun in his 


possession; isn't that. so? 


A THUG « 
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Now, when you made the arrest, did you or any of 

the other accents aqive Mr. Perez what we refer to -- what 
you refer to as the constitutional ridqhts? 

A Yes. 

1a) How did you do that, did you read from a card 
or did you give it to him orally? 

A I believe it was orally. 


Tell us specifically what you told him? 


Wall, I didn’t. tell him. 


What did you hear being told to Mr. Perez? 

A I don't speak Spanish and his rights were told 
to him in Spanish. 

@) Who gave those rights in Spanish? 

A It was either Special Agent Levine or Garcia. 
Both of them speak Sparish. 

You of your own knowledge don't know the nature, 
or whether all the constitutional rights that are 
were given to tr. Perez; do you? 

That is 

You den't know that of your own knowledge? 

No. 

They were given in Spanish; weren't they? 

True. 


You assumed they were the constitutional 
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rights? 


A Yes. 


Now, how long did vou remain at the scene of the 


A few minutes. 


Where did you go from 172nd Street and Wythe 


A We went back to 1505 Grand Concourse. 
9) How did you get back from 172nd Street and 


Wythe Averue, back to the apartment 1505 Grand Concourse? 


A We drove in a government vehicle. 


Was Mr. Perez stall in handcuffs at a particular 


Yes, he was. 


Q From the moment you left 172nd Street and 


Wythe Avenue, did you continue to have in your physicai 


possession the key chain or the key holder with the keys? 
A yes. 
ca) And you had the gun with you? 
A Yes. 


Why did you go back to 1595.Grand Concourse? 


I determined that Mr. Molina lived at 1505 
Grand Concourse from papers in his wallet and I asked him 


if he lived there and he said yes he lived in Apartment 4-d. 
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I asked him if were any narcotics in his apartment 
and he said yes, here wore. And TIT sai We could we 
qo up and get then?" 

And he said, “Yes.” 


And we explained to that he did not Rave to 


permit us, to let us go up and this cocaine, but he 
said he would let us ao up and re at. 
@) This conversation wnat you have described, was 
that in Spanish? 
A That particular conversation was in English. 
My question was: Was it entirely in Spanish? 
No. 
What portion was not in Spanish? 
A This particular conversation was in English. 
Q In other words, the constitutional rights 
were given in Spanish and this lengthy conversation that 
you Gescribe was given in Enalish; is that the point? 
A Yes. 


No you know whether or not the man understood 


what you were talking about? 
A At what point? 


(@) During the course of this conversation you 


described. 


Yes, because I svoke to him and T knew he spoke 
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English also. 

0 Isn't it a fact, Agent Montagne, that you and 
the other agents were very, very disappointed because you 
had expected to find a great amountof cash and narcotics 


on this particular defendant? 


A I wasn't disappointed. 
Q Did you search the carthat he was driving? 
Yes, we had. 

t@) Did you find anything at all in the way of 
contraband of anv nature whatsoever? 

A No. 

a) Are you saying that Mr. Perez consented vol- 
untarily, said, "Come on back to the apartment and 
I'll let you search and do whatever you want there.” 


that what you are saying? 


A Yes, he did. 


During this lengthy conversation that you 


described, did the agent including yourself have their gun 


out? 
Yes « 
At that time he had been handcuffed? 
Yes. 


Couldn't rove in anv shape, manner or form? 


He could move, but he was handcuffed. 
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O Yaidrove him back to 1505 Grand Concourse and 
then wernt wo to his apartment. What floor was his anart- 
ment on? 
A I believe it was 4. 
.) How did you get access to the apartment 
physically? 
A T opened it wit’ his keys. 
Q With the key chain and the key ring and so on 
you had in * possession; f& that right? 
A Yes. 
You opened the door, he didn't open the door? 
Well, he told vs which door it was and tock us 


to the door and I opened it. 


Q During all the time, un to the point where you 


were about to enter that apartment, he was still handcuffed? 


A Yes. 
QO A time came when you entered the anartment. 


First, who entered the apartment in addition to yourself 


and Mr. Perez? 
A Special Agent Levire. 


a) Just two agents with Mr. Perez in the apartment; 
is that right? 


A Yes. 


16) How big an apartment was it? 
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One large room and a kitchen. 
What was the first room that you entered as you 
opened that donor? 

A The large living room. 

Q What, if anything, occurred when you got into 
the apartment? Did Mr. Perez still continue to remain 
in handcuffs? 

aA He was in handcuffs, yes. 

19) What time did you leave the apartment, approx- 
imately? 

A Approximately a half hour later. 

Q During this entire half-hour period that you 
were in the apartment, did Mr. Perez continue to be hand- 
cuffed? 

A Yes. 

0) At no time were handcuffs removed, is that right, 
Curing his presence in the evartment? 

A That is true, yes. 


What, if anything, did you or the other agents 


do when you gotinto the apartment? Did you make a search? 


A when we got into the apartment, Mr. Perez led us t 
tne refrigerator. 
@) My question to yon -- 
MR, MEYERS: Your Honor, I ask that the answer be 
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Z 4 stricken out as not responsive. 

\ 

i} 
" i ~ * * i e e ” 
3 ii 0 Did you make a search of the apartment? 


7 Bee 4 \ A Yes. 


the apartment did you search? 


What portionof 


6 | A We searched the refrigerator first, because 


~) 


Mr. Perez led us to the refrigerator. 


Q Let us confine ourselves for the moment to the 


refrigerator. The refrigerator door was closed; wasrt 


it? 


W | A It was closed, yes. 


Q You opened the refrigerator door and what, if 


anything, didyou find in the way of drugs in that particular 


refrigerator? 


15 || A I didn'tfind anything until Mr. Perez nodded and 


said it was richtthere and pointed with his head and then 


¥ found this vial of cocaine. 


18 | Q You did find so... drugs in that refrigerator; 
rrqne? 
Yes. 


low was it encased? 


It was in a plastic vial, about 3, 3-1/2 inches 


Did you discover the amount of the contents of 


that drug was 7.57 orame? 
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9 
% A Approximately. 
3 | 2, You are saying there were about 8.57 grams 
; | 
(3 ’ | in all of cocaine, of which .97 were taken froanthis key 
| 
5 | 
cial case? 
| 
’ | A Yes. 
| 
' | Q That would have left roughly about 7.57 grams 
8 | . : ; ; j : 
|| of cocaine which would be in this plastic vial? 
9 , 
A Yes, plastic vial. 
8 9) Did you search for anything else and find anything 
the apartment? 
e A Yes, and when we did search the entire apart- 


we found a .38 caliber Smith & Wesson revolver. 


14 ; F : 
Q Where was that gun which you say you found? 


It was ina closet. 


16 Q Was it in a box? 


had to open the box in order to find it: is ‘ 


you find anvthing else in the apartment? 


A Yes. We found approximately $6,000. 


Molina it came to 


With the money we had taken off Mr. 


$6,489. 


QO ‘hore was the currency located? 


‘e. 
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e * 
2 A It was in a box. 


| 
3 . What sort of hox? 
| 
| 
| 
| 
| 


Naw” A Metal box. 
. | ‘ ; Fi ; ‘ ; 
7 | 0 Did it have a combination lock on it? 
i OF ; : 
6 | A It did, but it was not locked. 
7 || fa) It was not locked? 
| 
8 | A No. 
9 {| ) ‘ } 7 
| C Where was that box located? 
a 
| 
10 || A In a closet near the door of the apartment; 
| 
11 || the entrance. 
| 
12 | 0) Was it covered withan!r materialof any kind so 
| 
| 
. 1} * 
3} it couldn't be ohserved? 
14 || A I believe it was no, no. It was laying in the 
Ib | closet 
16 a) You had to open the hox to get at its content? 
i; 
ae A Yes. | 
: } 
18 Q It couldn't be in what we refer to as plain 
19 view? 
| 
20 An That 15 riqht. 
i 
21 | a) During the entire time you were in the apartment, 
1} : 
1 
22 this half hour, did you or any of the other agents ever 
( — i 
” 23 | give Mr. Perez his constitutional rights? Did you tell 
| 3 
2A | him what his constitutional rights were? 
2 | N v> nad already done that. 
| 
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I didn't ask you that. I said while you were 
in the apartment, did you, at any time, give Mr. Perez his 
constitutional) richts? 
A NO. 
Tell him what they were? 
No. 
c@) You left the apartment ahout a half hour 
after you had gone there and I take it -- did you have in 
your possession at that point, the items that you had 


searched for and found in the anartment? 


Oo That is the plastic container of drugs -- did 


you have a box with the currency cr did-you take the currency 


out of the box? 


A T helieve we took the box. 
9 And you had this other gun that you 
in the closet, is that right? 
A Yes. 
@) Where did you qo after you left the apartment? 
We went to the Grue Enforcement Administration 
headquarters at 555 West S7th Street here in New York. 


@) During the time that you were in the apartment, 


during that half-hour. period, did you ever ask Mr. Pers: 


to siqn a-document called a consent to search? 
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2 | A We didn't have the form at that time. 
3 | @) You did) not have it? 
( 4 | A No. 
5 2) So thet Mr. Perez couldn't have signed ‘a 
| | oie Pised 
6 consent to. .Ggezrch inthe apartment; isn't that so? 
lod | é * . 
: fi A Tnat. 1s so. 
> 6 | ‘ 
a 8 Q And in addition physically he was handcuffed? 
. 9 A Yes. 
i 
nae 10 | Q So in your response to the defendant's metion 
11 for an omnibus -- 
7 
a 12 | MR. MEYERS: May I call your Honor's at- 
ae 13 | tention to the effect that the reply of the government 
| 
14 | to the defendant's omnibus motion on page 3, referring 
Ht Mt very M Mf 
o 15 | to 3-C-l, a statement is made "Written consent was given 
} 
3 16 | while in the apartment 4-3 1t the above address." 
i THE COURT: Where is the government's reply? 
18 I dan't have it here. 


19 MRK. BATCHELDER: It was filed, your Honor. 


| 

| 

| Pe ‘| @ 
20 | lowili nando mv conv. m 

a 1! Fi 
ee a1 || THE COUPT: You hat filed it? 
22 MR. BATCHELDER: Yes, I did, your Honor. 
eee 23 | THE COURT: What are you referring to? 
2A | MP. MEYERS: Page 3, your Honor, referring to sM 
: Ttem 3-C-1. 
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THE COURT: That is an affidavit by the 
assistant. . It is not by this witness. Yes. 
MR. BATCHELDER: The government will concede 


I was in error, from what I have heard, 


THE COURT: Go ahead. I amstaking the testimony 
of witnesses here. 
9 In other words, Agent Montagne, the only time 


that Mr. Perez put his signature on any particular form 


which developed as being a “consent to search" that that 
took place at the FBI headquarters during the course of 
processing of Mr. Perez; isn't that so? 
No, sir, it is Drug Enforcement Administration 

headquarters. 

.@) Drug Enforcement? 

A Yes. 

r@) In any event, it tonk place at some time sub- 


sequent to the period you had left the apartment 1505 


Grand Concourse; isn't that so? 
A Yes. 


fa) After vou nad completed your search; isn't that 


A Yes. 
Q Now, approximately what time did you get to the 


Drug Enforcement Division or processing of Mr. Perez? 
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How soon after you had left the Apartment 1505 Grand 
Concourse? 

A We drove directly from 1505 Grande Concourse to 
555 West 57th Street. About twenty minutes. 

Q Approximately how long was Mr. Perez being 
processed at that division that eveniny? 

A The processing was finished in less than two 
hours. 

a) Is it a fair statement to make then that he was 
being processed at the Drug Enforcement Division for 


approximately two hours or more? 


Pat Gr less. 

.@) Or less? 

A Yes. 

re) And that would take us then somewhere to about 


12:39 or 1 o'clock in the morning? 


AX Ye Si. 
Q And during this entire period, was he being 


qanditioned by any of the agents of that division? 

A Yess 

Q At what point during that examination, timewise, 
was Mr. Perez first presented with the consent to search? 


A It was the first thing..we had when we arrived at 


DFA headquarters. 
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In other words, as soon as you had gotten to the 


Brug Enforcement, Division, the first thing you had was 
have him sign a consent? 
Yes. 
Did you tell him what the nature oe it was? 
Ves. 


that told to him in Spanish or English? 


In Spanish and English. 


8) Did you know what question w: being asked or 
i 2 


what information was being given to him in Spanish? 


A I don't speak Spanish, no. 


9 You gave it to him in Spanish at a particular 


A Special Agents Levine and Garcia. 


Q Was he one of the agents that had accompanied 


you to 172nd and Wythe Avenue? 


A 


a Mr. Perez executed or put his signature on this 


particular document consent to search; is that right? 
A He did that. 
@) Now, having received that consent to search 


that evening, you didn't go back to the apartment and 


resume your search? 
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a) You arrested on the search that had already 


a search that had already been made? 


3 been made; is that right? You presumed you were validating 
| MR. BATCHELDER: Objection, your Honor. 


6 THE COURT: -Sustained, as to form. 
“ | 
7 il Q Now, Agent Montagne, when vou approached 172nd 
8 || and Wythe Avenue, did there come a time when a taxicab 
| 
| 
9 || approached that particular place? 
10 || A I imagine there are a lot of taxicabs. Are you 
| 
: 1] speaking of one in particular? 
| 
2} oO Yes. I am speaking of one in particular. 
c 13 ! In other words, while you were making your surveillance 
4 |} at 1505 Grand Concourse at about 10 p.m. on the evening 
15 || of April 17th, prior to that time had you made arrange- 
‘ 16 || ments that there would be cartain cars to meet in front . 
| . 
17 | of premises 1595 Grand Concourse? 
f 
18 | A I doit understand. 
To conduct the surveillance? 


Yes, 


Q 


Among those cars that you had arranged, was it 


also arrangec that there would be a taxicab being driven 
by one of your agents? 


24 A Yes, sir. 


25 a) is it a fact =~ where was this taxicab located, 
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being driven by one of your aqents, at the point where you 
started your surveillance at 1595 Grand Concourse? 

A I believe it was across the strect from 1505 


Grand Concourse. Across the street from 1505 Grand 


6 | Concourse. 
| 
| (a) In addition to your car, you had the car in which 
\ 
} 
8 } the informant was located across the street? 
| 
a 9 A The informant was in the taxicab. , 
10 ‘@) It was the taxicab, that there was a radio 


communication between taxicab and your car? 


Yes. 


@] Did the taxicab continuo to 172nd Street and 


Wythe Avenue asS you saw Mr. Perez leave the apartment? 


8 |i A Yes, he did. 
16 | a) So that there were two cars that approached 


eed 
— 
a] 


. Perez at 172nd Street and Wythe Avenue, isn't that so? 


That is so 


Your car with how many agents in it? 1 y 


Myself and another agent. 


@) THiS taxicab with another accent? 


Yes. 


You Nad let the informant go;.is that riqht? 


Yes. 


All this had been pre-arranced as far back as 
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April 10, 1974? 


to 


| 
3 | A All whet had been arranged? 
(2) The surveillance. In other words, eas far back 


zs & | as- April 10,1974, when, as I- understand it, you first 
\| ' 
| | | 
6 l received some word from an informer it was arranged that 
\ 
* | there would be a surveillance in front of 1505 Grand 
| 
8 || Concourse at which there would be your car, a taxicab, 
| 
e 9 ostensibly a normal taxicab to be driven by one of your 
10 |) agents. That had been planned and premeditated before 
: 3 4§ «XoApril 27, 1974; isn*t that so? It wasn't a spontaneous 
Situation, was it? 


A No. 


(a) You did have, did yainot, plenty of time prior 


to April 17, 1974, if you thought that the information of 


your infoimant was reliable, to have enabled you to have 


gone down and gotten yourself either an arrest or search 


Warrant or both: isn't that so? 


19 |i A Would you say that again? 


F 
Yes 


you knew as far back as , 
April 10th, with all the arrangements that were made, that yo 


had plenty of opportunity to have gone down prior to 


April 17, 1974, to have gotten either an arrest warrant 


or s3iaarch warrant or both pertaining to Mr. Perez: isn't 
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Cbjection as irrelevant, 

the question is what he did at that time. 

THE COURT: Overruled. 

The answer to your question -- 

MR. MEYERS: No further questions. 

MR. BATCHELDER: May the witness be allowed 
answer the 

I would say there was ample time. 

I am sorry. 

I would say there was ample time to obtain a searc 
warrant. 

MR. MEYERS: No further questions. 

MR. BATCHELDER: May I have two further questions, 


your Honor? 


REDIRECT EXAMINATION 
BY MR. BATCHELDER: 
@) At the time you Sted the defendant, 
aid you have information in your possession that he might 


he armed? 


a) At the time vou arrested the defendant and he was 


questioned , did the defendant tell you there was somthing 


in the key case? 
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A Not at the time he was arrosted. 
O Could you please fix for the Court when’ tt was? 
A We later found the cocaine in the key case when 


< 
QO 


took him to DEA headquarters and I had the key case in 


my hance and he nodded to me and said there was something 


else in there. 


@] Did he say that in English or Spanish? 
A He said. that in. Enqlish. 
2] At any time that you questioned the defendant 


with respect to his consent to search, did you tell him 
that you didn't have the forms and you would have to get 
the forms later on? 
A Yes, we told him we would have the forms and have 

him sign it as soon as we get the forms 

THE COURT: You said you had ample time to get 
a search warrant between April 10th and April 17th, why 
didn*t you apply for one? 

THE. WITNESS: At that time, I don't believe my 
probable cause was sufficient. 

MR. BATCHELDER: Your Honor, the government 
has no further quetions of this witness. 

THE COURT: What are the factors that made 


you believe that you had probable cause at the time of the 
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THE WITNESS: One of the factors was that 
Molina had left his apartment at the time the informant 
that he would. 
THE. COURT: All .right.. 
BATCHELDER: Your Honor, the government 
at this time would call Special Agent Levine. 
MYC WA. Ee bE v.28. E, called as a witness 
on behalf of the government, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. BATCHELDER: 
a) Your occupation, please? 
T am a special agent with the U.S. dustice 


Department, Drug Enforcement Administration. I have been 


a federal agent for ten years. 


0 Calling your attention to April 17, 1974, did you 
have occasion to ave ren OU the arrest of one Hugo Molina 
Perez? 

Yes, 1 did. 
Will you please tell the Court what happened? 

A That night’ we were watching a building, I believe, 
on Grand Concourse near the corner of 172nd Street, in the 
Bronx. I was with Special Agent James Montaqne ina 


government vehicle and Special Acent f[milio Garcia was in 
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radio contact with ws in another vehicle. I believe it 

was a taxicah and with Special Aqent Garcia was a 
confidential informant. At this tine I can't recall the 
exact time. 7. believe it was. close to 10 o'clock at night. 
We received a radio mess2ge that the person who we were 
expecting had exited the building and was walking away 
Myself and Special Ad nt Montagne drove around the block 
and 7) think +t was Vyethe Street we observed someone who 


had met the description we had just qotten over the radio. 


That was the defendant ‘iuwo Molina. We saw him get into 
& Car. We backed our vehicle with a revolving red liaqht 
unm alongqside his car. Both of ws cat ewt of our car. 


We had previously been warned by the informant that Moline 


had carried a gun and that he would use it and the informant 


told ws several times to be very careful. 

I got out the driver's side of the vehicle. 
I am not sure where ry partner got out, and was behind the 
government car and I told Mr. Molina to puthis hands up 


where I could see thes, which he did not do. I told him 


"Put yvour hands up woere, t can see them,” I told him 


up and both, I believ? Montagne and I start screaming 


"Get your hands up" and he finally did put his hands up 


wnere I could see then. I am not sure whether it was 
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Montagne or I or both of us, but we took him from the car, 
keeping his hands in view and he had a fully loaded gun 

in his belt at that time, We placed him unde rrest. 

T gave Mr. Molina a statement of his constitutional rights 
in both Spanish and in Fnalish. He told me he spoke English 
perfectly well. He told me he had no problem understanding 
English. 

IT asked him where he lived. He told me, I 
believe, it was the same address we had seen him come out of 
on Grand Concourse and he gave me the apartment number and 
I am not sure at this time what apartment it was. I think 
it was Apart 4-J. T asked Mr. Molina if he had anything 
else in thie apartment and he said yes, he had a little 
more coke, a little coke and another gun in the apartment. 

I asked him if he would give his permission to search 
the apartment. He said ves, he would. 

I explained to him that anything we found in 
the apartment would be used aqainst him and that he did not 
have to give the right to search his apartment. He could 
demand that we qet a warrant. We said no, go ahead now. 

T also explained to him that we had forms for 
consent to search and that these forizs, he would have to 
sign one of these forms that he is giving us the consent 


to search the apartment. 
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He agreed to do it. At the cime we didn't have 
forms with us. We drove immediately back to his apartment. 
He told us that the cocaine that he had was in the 
refrigerator, where I found a vial of cocaine and that the 
gun was in a box, I believe, ina closet where we found 


the gun along with quantity of money, I think about 


$6,700 or so. Molina was then taken to 555 West 57th 
Street, where we processed him, that is fingerprinted him and 
photographed him and where he siceed the statement giving 

us the authority the apartment. 

After reading it, we asked him if he had any 
trouble understanding that. He told me no. He under- 
stood. He signed it. We then lodged him, I believe, 
at West Street and that I think is the last time I saw 
Molina until today 


Q show you what has been marked as Government's 


Fxhibit 7 in evidence and ask if you can recognize that, 


is the consent to search form that Mr. Molina 
evecuted that night for myself, Montacne and Sarcia. 
10) Do you recall whether you read that consent form 
to him in Spanish or in English? 


A Offhand, I don't recall. I do remember him 


stating that he oO problem with English. He could 
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understand English fine. think he said he was a Cuban 
and has been in the country for several years. 


MR. BATCHELDER: Your Honor, the government 


has no further cuestions of this witness, except one. 
* r 


Q You do recol.act you gave him his constitutional 
rights in Spanish? 

A T am sure I did. 
CROSS EXAMINATION 


BY MR. MEYERS: 


Q agent Levine, did you testify before the grand 


jury that handed up the indictment in this case? 

T don’t believe 1 did, sir. 

MR. MEYERS: Did he, Mr. Batchelder? 

MR. BATCHELDER: You have the grand jury 
minutes. 

MR. MEYERS: That's Mr. Montagne. 

BATCHELDER: That is the only grand 

minutes. 


Q Now, Agent Levine, insofar as an arrest is 
cerned -- 

THE COURT: I am going to suggest that we 
our mid-morning recess now. 


(Recess taken.) 


Mn. MEYERS: May I proeceed, your Honor? 
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TIE COURT: Yes. 


Aqent Levine, - the ima MM Pere: was arrested, 
at l72nd i ft >» Avenue in the Bronx, did you hear 
anybody or : the agents give Mr. Perez what we call the 
constitutional warnings? 
A I gave him his -- 


You did? 


What, in Spanish? 

I gave it to him both in Spanish and in English. 

Will you repeat for us,please, .-in Spanish the 
Statements or the warninas thatyou aqave,to the best of your 
recollection, to Mr. Perez at that prrticular point? 

A Yes 

THE COURT: Let the interpreter translate it. 

(Through the interpreter) You have the right to 
remain silent. Any declaration of yours can be used 
against you:in court or in é¢ r proceeding. If you 


have no money to pay lawyer the Court will appoint 


a lawyer free, completely free. You also have the right 


to allegate your right to remain silent and to help the 
government of the United States and to cooperate with us if 


you. so wish. 
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THE COURT: What did the defendant answer to 


t 


He expressed his willingness to 


way possible. We said “I'll do whatever 


Q Did you, at that point or at any other point 


tell him that if he didn't cooperate with the government, 
he would be likely to get 15 years or more in jail? 
Make it 10. Did you tell him he would receive punishment 


if he didn't cooperate with the mvernment? 


A Wo; sir. 


You made msuch statement like that? 
Nothing like that. 
Q Are you saying these constitutional warnings 
that you just described were given as you were standing 
there at 172nd Street and Wythe Avenue at 10:30 p.m. 
while this man was handcuffed; 1s that riqht? 
To the best of my recollection we first 
Y can't hear you. 
A To the best of my reecnllection, we first 
Gisarmed the man, then handcuffed him and put him in the back 


seat of the government car where we spoke to him. That 


is the best of my recollection. Y might have qiven it to his 


standing too. 
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\ 0 All we want is your best recollection. 
3 | A Riche. 
<— 4 | a) Ie there an uncertainty in your mind as to 
5 whether or not you did give what you referred to as the 
6 | constitutional warnings at the time that you placed the hand- 
| 7 | cuffs on him or shortly thereafter or whether or not they 
| 
8 were given as you say in the automobile as he was driven 
9 | back to 1505 Grand Concourse? 
: | 
10 A I doen't believe I did as he was driven back. 
11 | I think we stayed there right on that spot in the car. : 
| a 
12 ! Because if I remember correctly, we dian't know what 
apartment he lived in. I am pretty sure that I gave him 
his rights seatedin the car and then asked him, “What 
apartment do you live in?" 
16 @) You mentioned you didn't know what apartment he 


i ; oo : 
|| lived in. What did this have to do with giving him 


1B | the constitutional privileges? 


19 A Part of our investigation, was, we wanted to 


rman lived. 


determina where the 


had 


You 


been on surveillance , had you not, 


from 10 o'clock on April 17th? 


I thirkearlier than that. 


say 9 o* clack? 
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You had been themseveral hours at 1505 Grand 


Concourse, is that 


A 
car were you seated in? 


Iwas seated in the U.S. Government vehicle. 


Which one exactly I don't remember. 
9) Was that taxicab there during the entire time? 
A The taxicab was in a different location and we 
were in radio contact. 
How far was the taxicab from 1505 Grand Concourse? 
I think they were right across the street. 
Was there another agent in the taxicah? 
The confidential informant and another agent 
were in the taxicab. 


a) Had the confidential informant informed you as 


to ific apartment Mr. Perez lived in? 

No, he did not. 

You did not know at the time you were surveilling 
thas oor tienlar ad 

That 

When you put Mr. Perez in the car at 172nd 


preparatory to taking him back to 


eartment, is » it a facet, Agent Levine, that when you 


he intent at that particular 
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point to immediately take him back to that apartment? 
A Would you repeat that? Can you please repeat tha 


question? 


fact, Agent Levine, that when you 
arrested -- T mean you and the oth:-r agents arrested 
Mr. Perez at 172nd Street and Wythe Avenue? 
ra Yes. 
that irrespective of any other consent or 
not consent that it was the intent of you agents to 
immediately take him back to the apartment and get access 


to that partment? 


A 

(@) When did you first learn of the information, if 
any; that had been submitted hy ar informant? 

A I really can*t =-- I am not sure. I don't know 


whether it was the same day or the day before. I amnot sure. 


Q When were you informed by either your superiors 
or your sypervisor that you were to appear at.1505 Grand 


Concourse at a specific time on April 17th, 1974? 


To the best of my recollection it was earlier 


told to accompany the other agents. 


Now, did vou accompany the agent hack to the apart 
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Levine-cross 


rT 


gre. 
Pardon me? 

Yes, Sir. 
Youdid? 


Yes. 


0 Did you enter the apartment of Mr. Perez at 


1505 Grand Concourse with any of the other agents? 

Yes,sir, 1 dud. 

How many avents did enter the apartment 1505 
srand 

it Montagne and 
myself and Mr. Perez. 
9) No other acents? 

I don't think there were any other agents 

And was Mr. Perez in handcuffs during the 
entire time that he was in the anartment? 

He certezinly 

MR. MEYERS: No further quest'ons. 

MP, BATCIFLNF® :Yes,your Honor the governnent has 

witnesses 


TE COURT: The government re: 
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4p. HY » defendant rests, your Honor. 

The defendant moves 
the suppression of the ¢v 
defondant's contention is 
was made withouwr probable cause. 
gather it, is that an agent received. - he said -- somewhere 
about Xeril 19th or thereabout some communication from an 
informant. He referred to hi an informant who 
apparently had only either cooperated or talked with the 


government on one prio 


I gather ‘estimony that has been con- 


weyed Gr the in ation that is suppoced to have been 


conveyed to the particuler agent upon which the government 
bases the alleged validity of the arrest was that the 
defendant had been in the habit of leaving the apartment 
of 1595 Grand Concourse and that h» would be leaving. 
nespecific information. 
information which would ever leave a basis, 
tho cates that have heen determined by this 


‘ourt, to justify @a prebable cause 


There was no statoment to tho effect that 
rarticular place you will find a particular 


ecorcaine which he 


SOUTHERN DIS RICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY » }UARE NEWYORK NY CO 7-4560 


anbr 62 
intends to sell. There's no such evidence along this 
Assuming that he may have sold two years aqo, 
would hawe the habit. But to 
FUStLes 2 arrest hat particular point without an 
arrest warrant certainly doesn't appear to have any probable 
wse to make the arrest. 

The very physical presence of the informant across 
the street who points out the man doesn't mean that the 
government had probable cause to make the arrest; that they 
wore aware that this particular defendant had committed a 

ahout to commit a crime: that his intention 
prvelonilany eocwine. 

Therefore, we sav, in view of the fact that the 
arrest was illeqal, it must fall by the wayside. 

The second point vw: ise is that there was no 
constitutional safeauards or warnings given to this defend- 


ant. rh iuestion as whether or not he understood the 


warnings -- and the burden is very, very 


1t understands and 


fact that some o 2 conversation had 


Snanish and some of the conversation had 


no 
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{f the evidence, what 
Court not accepting the 
fact that the defendant understood what was saic to him 
in Has iv wmquace or the, Language 
PYERS< Well, the very fact that the man 
was required -- assume -- questions are being pro- 
pounded to him in both Spanish and 
COURT: tne witness testified that he gave 
hin his constitutional r2 s in Spanis m asking 
what basi is there to disregard his testimony? You 


I don't understand you with 


MP. MMYERS: $I was basing it primarily on the 
fact that it was essential that questions be propounded 
-o this perticular individual in hoth Snanish and English. 
stood the question, can it be said that 
waiver of the constitutional rights 
handcuffed, surrounded by these 
syqg dravn ot 10:30 at night in 
‘ry that would be considered under the 
ircumstances that prevailed to have heen 
a voluntary consent. 
different. 


insofar as the consent to 
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the arrest was invalid, the consent to 
aeessarily fall. The consent to search, 
in the resnonse to the motion, 
the covernment indicated that the execution -- they say 
wo didn't make the search because we consid: 
incident to the arrest. sy say wa made the search 
because you consented to it. You qave us both an oral 
and written consent. 
THE COURT: You are talking now of the search in 
the anartment? 


That's right. Of course I would 


the government had probable cause to make the arrest, 


they certainly did have the riaht to scarch. Under the 


circumstances, it would be limited as to the question of 


whether or not he had a gun in his possession which might 


in any way put the arresting officers in jeopardy. 


To go further than that, to go into his pocket 
and come 


key chain or wallet goes beyond the 


normal senr: an arrest. 


search in the 
is concerned, as I indicated i the response to 

the motion, they indicated we had this man execute a 
seare’s at the apartment. It now develops it was never 


lane 


was donc some tim 
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ne 


no question the siaqnature 


appears 


searching 


They are 


actively validify a search that they 


t have a right 


to make in the first place. It‘s 


bes a 


inconceivable that the 


man would say “Take me hack to the apartment." We must 


again consider the circumstances 


— was 1t voluntary? 


alternative di ie have? 


They take him back to the apartment. They 


have the physical possession of the keys to t apartment. 


ALL they had if they had possession of the keys, 


nobody could have gotten in the apartment. There 


emergency indicating thas: if they didn't qo into that 


immediately that contraband which they needed would 


They had plenty of opportunity, 


even after 


Arrost tc have gotten 


The evidence seems to be hack as 


pOth of 1974, thev ware avarce 


situation 


2A court. 


The Supreme Court has held that there must be, 


home is inviolate. If there is an oppor- 


4 SeArCN warrant, co out are] eat it. 
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66 
thev even had 1° ta get it even after they 
possession of the soeys. The objective was to 


‘+ the search 


I think that the courts have held that the search 


must be within the immediate area. The man was arrested 
at 172nd Street and Wythe Avenuc. To take him back to 
the house, the constitutes an unveasorable search. 
view 1] ! cricumstances involved 
in this case, we 1 that the government has failed to 
establish that the case was based on probable cause to make 
arrest. 

What were facts and : of mind and circum- 
stances that existed at the momert of the arrest? The 
agent testified that the $5 bill with the cocaine was not 
discovered by 41 intil he had gone down to the Drug 

, £irst eime. Despite the fact, 


the motion of the government, 


iled to establish the 
very clement which is essential that they establish on their 
part that thore was a probable cause to make the arrest in 
this cose. 
SATCURIAEE:? 


your Honor? 
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time 


information from 


one other 
would be coming 
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and gets into 
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told 


are 


that 


‘They 


They arrest that 


in and a la Adams v. 
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At that timo he indicates volunterily, orally 
consents, and the eviden indicates from one agent that 
he orally consented. From the other aqent it was 
estified that he didn't have the form, that the form would 
he executed subsequently. 
‘The defonse cotnsel makes a creat deal about the 
circumetinces that surrouncted the arrest, your Honor. 
I would say that if they didn't take the qun off him with 
‘ 


their guns drat'n -- Lt was indicative of qocd sense in 
lisht of what they found 
fThere*s no evidence that they pointed a gun 


at the defendant and said “Sign this consent form" which 


they didn‘tt have, Indeed he was detained there probably 


la was Wn brovweht back to Ais apartment. 
There is no evideneca, again, except what Mr. Meyers states 
that the reason, tie sole reason was to ad back to the 
a0artment. Indeed, your Henor is probably just asa familiar 


with the fact that the statement was answereddirectly to the 


contrary by the agent, nor has there been any evidence 


indicated otherwise. He said no, that was not the purpose 
They id not Rave tho forsa with ther. That may be wrong 


“BEST COPY. AVAILABLE 


tanec cenemmante: 
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lonor, in agetention 


a 


detention such as 


on for two or three 


amestioned 


t down to Drug 


i 


was probably lodged 


+ 


executed a 


ouldn”t remember 


or in English, but 


that thme. 


ale 
abs 


finding of the gun, in 


e informant, a person 


bli ad said to the 


qa the street who 


across 
agent has 


car and sees 


the gun, 


id, where a guy would 


r1LL Likelihood he would 
hi: operandi in 
five- 


near about 


by the 
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infornsant and the finding of fhe aun, rat establishes 
a probable cause for at, 1 think, on three grounds: 


the deseription of the individual to be coming 


out and the Finding of the gun after they placed the in- 


aividual wnder arrest. 

THE COURT: Is there anything significance , 
to the fact ‘hat the cocaine not found until the 
processing of the defendant? 

. RATCHELDER: The government would argue 
that the finding of the cocaine was not the sole probable 
cause for the arrest. Admittedly it would have been better 

they had for the cocaine at that time. As in Adams, 
“Whether the agent was unable at that 
to determine what was in the $5 bill, luet*s just say 
for argument sake,that he did take out this white powder. 
No agent in his 1: F ooking at this white powder coul 
cocaine. It could be anything. 

think more -rone the government's case 

at that tame. Tne man 
rill be armed or there is a reasonable probability that the 
man will be armed. I think the informant was corroborated 
at that time. I think that ends the probable cause issue 


Nar ee ene 
rignt TNere. 


follows from 
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fhe (eqn Meyers takes 
position -- that 


uncer arrest necessitates that there is a 


Second Circuit in Sindella has not said that at all. 


Why are the issues to be determined non-voluntary in this 


case? There's no indication of physical or vsychological 
coercion. There's no tndication that the defendant 
in any way was overborne TS t aA young man. He's 
thirty=two veurs old. There is no indication that the 
defendant ever stated to anybodv that the statements 
weren't voluntarv. 
Indeed the statement made by Special Agent Montagne 
testified to the interview before an Assistant United 
Attorney in this office that the defendant stated 


he understood everything that was told him and he 


the form at th fice They explained 
t have to let them search the apartment.” 
with respect to the volun- 
the search. 
these factors, your Honor, the government 
search and the consent should be upheld 
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voLluUntar consent 


instance 


these factors, your Honor, the 


gqovernirent would contend that the probable cause, with the gun, 


He may be armed. Cocaine adds a little 
more credence to it ne issue of consent, we have 
nothing whatsoever. 
THE COURT: You're 9ferring to consent as far 
the search of the abdar 

correct, your Honor. 
THE COURT: Rey re: two separate issues. 

One, was there probable cause for his initial arrest, and 

bh 


subsequent thereto, was there a voluntary consent on the 


dafendant, fully aware of his constitutional 
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hesume, 2 Ls a Sttwats where it is found 


that he intial w2s né » on probable cause, 
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who for questioning 


the 
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the first place? I helieve 


would argue that case in that it's 


be detained in a situation 


i in Tucker - Use the gun. 


men walking down 


on their shoulder 
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Well, the Court indicated a moment 
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it were based on probable 


incident of his arrest. 


whether or not the 
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there would 


rat apartment, even thoug 


evidence indicates that based 


‘s vy a MC 5, no : ~Y te ae } 
i eae } 
upon inf ied by an informant of previous 
reliability, althouch not extensive previous exnerience, 
~~ “ ee a re vie oA ab 


who identified the defendant, the officers had probable 
eause to arrest the defendant and conduct a search in the 


found om his person. 


in which was contained 
the cocaine was not discovered unti' during the course of 
the defendant's precessing, follcvino his arrest, does 
renove the probahle cause aspect. the probable cause 


ist aS of the time of the arrest. 


voersuaded that the fendant initi ey Gave 


later corroborated it by his written consent only 


he was advised ? Spanish, a lenquage that he under- 
that he fully under- 


was voluntarily and 


Accordingly the mot: > sunpress 
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